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SUMMARY

These Reply Comments are submitted by Concemed; Municipalities representing directly or
indirectly literally almost every city and county in the U.S., with ﬁpopulatio nof approximately 260 million
people located in all fifty states.

The three Petitions in this matter deal with specific situations in three cities in Qhio. However, the
providers’ comments provide no information on matters in th;cse three cities. Instead, the providers’
comments attempt to convert this case into a notice of proposed rulemaking on right of way matters and tum
this Commission into a Federal Franchising Authority and Fedcﬁl Right of Way Management Authority
for highways nationwide. Congress did not grant this authoriﬁ to the Commission (see below). The
providers’ comments should have been filed in this Commission’s 1999 Notice of Inquiry on Right of Way
Management matters.

Relatedly, this Commission and the courts have said repeatedly that vhe proper way to proceed under
Section 253 is first to determine whether there is a “probibition or effective prohmbition” on entry under
Section 253(a). Then, and only then, does the analeis proceed to whether thz matter is protected by Section
253(b) ot (¢). The providers improperly ignore this consistent (and correct) construction of Section 253 in
their effort to turn the Commission into a Federal Right of Way% Management Authority.

Because the provider comments did not relate in any w;y to City Signal or the three communities
in Ohio (but instead described their claimed experiences clsc;Vhere), they do not support the essential
predicate for Section 253, namely that there has been a prohibition or effeciive prohibition on entry in this
case. Thus, the key requirement for application of Section 253 has not been met or advanced by the

providers’ comments.

Concerned Municipalities Reply Conunents
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The three instant disputes involve where a line is to be placed in the right of way, and thus
wndisputably relate to right of way management matters They &us fall within Section 253(c) of the Act
where Congress has expressly denied this Commission jurisdiétion (and :nstead has left matters to the
Federal District Courts). Theproviders impermissibly attempt to ;:onven aright of way management matter
under Section 253(c) into a claimed “delay” in issuing approval :under Section 253(b) so as to bring these
cases within the Compmission’s jurisdiction. This is“not allowedi

Concerned Municipalities call this the “truculent fwo-yeaf old” approach where the providers believe
that if they say “no” to any city right of way management or compensation requirement long enough, they
can create a delay, which (they claim) then gives this Commissi@ jurisdiction under Section 253(b). Thus,
the providers attempt to read Section 253(¢) out of the Act and subvert the congressional intent, which was
crystal clear — this Commission is denied jurisdiction over right of way management and compensation
matters. The providers cannot create Commission jurisdiction simply by r:fusing to agree to right of way
managemnient or compensation matters. | |

For the Commission’s information, Concerned Municﬁpalitics show that any claimed “delay”
problems are minuscule (for example, compared to évcr 30,000 jrnmﬁcipalitics nationwide) and that many
claimed delays are self inflicted or caused by provider incompe%tence. This includes providers providing
incomplete information, applying for permits for streets that are not even located w1tl'un the municipality
in question (!) and knowing little and caring less abéut local and state law application requirements.

The (erroneous) information provided by the varous providers on the claimed cost of
undergrounding is not relevant to these matters whiéh involve the specific costs City Signal would incur for
the five specified locations in Cleveland Heights'anc‘i similar locétions in Wickcliffe and Pepper Pike. Itis

|
the cost of undergrounding in these specific situations, not generalized (butt incorrect) statements of cost,

that are at issue in this matter. ! ‘

3
Concerned Municipalities Reply Comments .
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Concerned Municipalities would point outthat the providers’ claimed cost infarmation is misleading.
For example, their figures grossly understate the cost of ar;rial construction (often in the range of $20,000
to $30,000 per mile); ignore the fact that undergrounding costs C%I.ll be as low as in the mid to low $20,000
per mile (such as by using various low cost alternatives, e.g., fiber lines and sewers, or plowing lines

underground). Industry commentators also focus on only the initial cost of line installation and ignore *“life

cycle” costs where underground lines have an advantage because underground lines are not as subject to
maintenance and replacement costs due to the ravages of weathér, winter storms, lightning, falling trees,
over height trucks, fires and antomobiles bringing down utility pc;;les as aerial lines. Finally, the providers’
comparison of the cost of installation of the incumbent’s aérial copper lines versus the provider’s
underground fibet lines is ludicrous because it fails to take into alccount the vast different in bandwidth or
carrying capacity between the two. If cost without performance was the relevant critenia, airplanes would
still be fabric covered biplanes and we would still be driving Médcl T’s.

On the cost issue, City. Signal’s lines extend throughout alarge arca (according to its Comments, all
of Northeast Ohio, which extends at least a hundred miles north to south and a hundred miles east to west).
It is a certainty that City Signal has agreed to place its lines underiground at ‘various places in this large area.
To the extent it has done so it has demonstrated that the costs of u:ndergrounrling are not prohibitive. In this
regard, the Federal courts have recently rejected several recent Section 253 claims by providers expressly
due to evidence that the provider, in fact, had agreed to the restriction it later decided to challenge. These
cases show that it is desirable, if not necessary, to have a contestgd case hearing to investigate City Signal’s
undergrounding agreements elsewhere because they will likely show that the claimed “cost prohibition” does
not exist. |

Finally, requiring new and rebuilt utility lines to be placed underground is competitively neutral,
nondiscriminatory and promotes the public safety and welfare. Most downtown areas and commercial areas

Concerned Muuicipalities Reply Comments
February 14, 2001 CS 00-253, 254, 255 11l
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have utility lines underground specifically to protect the public séfety and welfare from the hazard caused
by falling poles and wires — the more lines on the poles the lower they are on the pole and the greater the
risk they will sag and be snapped by a passing truck propping the ipoles and live wires into the streets. This
13 a basic reason lines are placed underground.

“Progressive undergrounding” (requiring new and rebuilt lines to go underground) is ao appropriate
municipal response to the problems caused by aerial lines — it costs less only to underground lines as they
are rebuilt or replaced (vather than requiring lines to be plase%l underground today and later incur the
additional expense of replacing them). Progressive undergrounding lets m;wket forces operate so that the
lines that get placed underground first are those that have the lﬁgl;est return (2.g., reach the most customers)
or arc least expensive to place underground. Progressive fundergroumding defers the expense of
undergrounding and si:reads it over many years, thus couserviné telecomr:unications provider funds. At
the same time progressive undergrounding prevents the construction of additional aerial lines that would
only make the problem worse.

Even a progressive undergrounding policy will generally affect an mcumbent provider more than
new providers because the imcumbent not only has to replace old or deteriorated lines but (as the providers
admitin their comments) the incumbents are engaged in amassive upgrade o their facilities to compete with
the new providers.

The new providers, in fact, are seeking a competitive Mgg by having this Commission adopt
a federal policy requiring all utility lines to b; placed underground at the same time, thus forcing the

incumbents to encourage large costs.

Concemned Municipalities Reply Comments
February 14, 2001 CS 00-253, 254, 255 iv
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Before the ‘
FEDERAL COMMUNICATIONS COMMISSION
‘Washiugton, D.C. 20554

In re City Signal Communications, Inc. Petition for Declarafory ) CS Docket No. 00-253
Ruling Conceming Use of Public Rights of Way for Access to )

Poles in Cleveland Heights, Ohio : . )
In re City Signal Communications, Inc. Petition for Declaratory ) CS Docket No. 00-254
Ruling Concerning Use of Public Rights of Way for Access to )
Poles in Wickliffe, Ohio )
In re City Signal Communications, Inc. Petition for Declaratory ) CS Docket No. 00-255
Ruling Concerning Use of Public Rights of Way for Access to )
Poles in Pepper Pike, Ohio . )
REPLY COMMENTS OF
CONCERNED MUNICIPALITIES
IR INTRODUCTION
Concerned Municipalities (“Concerned Municipalities™)', by their attorneys, hereby file
'Concerned Municipalities consist of the following municipalities znd municipal organizations:
National: National Association of Counties, National League of Cities
Alabama:  City of Auburn '
Arizona: City of Mesa :
California: City of Cerritos, City of Concord, Imperial County
Colorado:  City and County of Denver, City of Lak:wood, and Greater Metro
Telecommunications Consortium consisting of Adams County, Arapahoe County,
City of Arvada, City of Aurora, City of Brighton, Ci:y of Broomfield, City of Castle
Rock, City of Cherry Hills Village, City of Commerce City, City and County of
Denver, Douglas County, City of Edgewater, City of Englewood, Town of Erie, City
of Glendale, City of Golden, City of Greenwood Village, City of Idaho Springs,
Jefferson County, City of Lafayette, City of Lakev/ood, City of Littleton, City of
Northglenn, Town of Parker, City of Sheridan. City of Thornton, City of
Westminster, City of Wheat Ridge ;
Florida: City of Coral Gables, City of Tallahassee
Ilinois: City of Chicago, City of Batavia, Village of Lisle, City of Marshall
‘Michigan:  City of Detroit, Ada Township, Alpine Township, City of Belding, City of Cadillac,

Coldwater Township, City of Coopersville, City of East Lansing, Genesee Charter
Township, Grand Rapids Charter Townshlp Holland Charter Township, City of
Kalamazoo, City of Kentwood, Laketown Township, City of Livonia, City of

1
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reply comments in the three above-captioncdv proceedings. Concemned Municipalities represent,

directly or indirectly, almost every city and county in the U.S., «nd thus a population of

approximately 260 million people located in all fifty states. This broad range of municipalities is

filing these reply comments due to the iroportance of several major issues.

|
The Congressional denial of Commission jurisdiction over right of way management

issues and to reject the providers’ attempt tostum this C‘ommission into a Federal
Franchising Authority and Federal Right of Way Management Authority for all state
and local highways nationwide. |

The improper attempt by the providers to guf far beyoni the limited facts of these
three cases and duphcate and repeat the Com;nission’s recent Notice of Inquiry on

right of way management matters.

Missouri:

Marquette, City of Monroe, City of Plainwell, City of Portland, PROTEC (Michigan
Coalition to Protect Rights of Way), City of Southfield, Tallmadge Charter
Township, City of Walker, City of Whitehall, City of Wyoming, Zeeland Charter
Township |
City of St. Joseph

New Mezxico: City of Sante Fe, Town of Taos

Nevada:
Ohio:

Texas:

City of Henderson, City of Winnemucca :

City of Cincinnati, City of Dublin and Ohio Municipal League which is a voluntary
association which represents the interests of its membezship of more than 600 cities

and villages in the State of Ohio

City of Houston, City of Fort Worth, Town of Addison, City of Carrollton, City of
Grand Prairie, City of Huntsville, City of McAllen, City of Paris, City of Plano, City
of Victoria and TCCFUI (Texas Coalition of Citics on Franchised Utility Issues

consisting of approximately 90 Texas municipalities)

Washington: City of Bellingham
Wisconsin: City of Waukesha

Concemed Municipalitics Reply Comments
February 14, 2001 CS 00-253, 254, 255 2
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|
. To correct misleading information f'romlprovidcrs that undergrounding is much more

expensive than aerial construction.
. The purported delay objected to fby :City Slgnal is a pon-issue (created by the

providers in an improper attempt to conlfer jurisdiction or. the Commission), with the

real issue being the undergmund.mg 1ssuc
* Requiring only new and rebuilt lmw to be: placed unclerground is competitively
N ‘

neutral and nondiscriminatory. |
\
11. SECTION 253(c) PROVIDES A SAFE HARBOR EVEN IF THERE WOULD
OTHERWISE BE A VIOLATION OF SEC’I‘ION 283(a).

Section 253 of the Telecommumcauons Act of 1996 embodxcs two d.lfferent and sometimes

competing public policies. On the one hand, Congress sought to encorrage the entry of multiple,

Q
\

competing telecommunications providers into local m’arkets; On the other hand, it sought to do so
: ¥ !

P 1‘

without infringing on the traditional rights of state and local governments, particularly in the area
1] |

of public right of way management. Sec TCG New York, Inc., et. al. v. City of White Plains, 2000
N

U.S. Dist. LEXIS 18465 (S.D.N.Y. 2000), at *11-13.  The result of Congressional negotiation and

compromise is our present day multipart Section .‘253,i
o ‘
o] | '
Subsection 253(a) addresses the first of the two public policies described above, It prohibits
PR o .
any state or local requirement that “may prohibit or h&:vc the effect of prolubiting” the ability of any

provider to enter the local market for telecommunications services. Concerned Municipalities

uaderscore that the standard is stated in terms of a prohz‘bz’tibn. Mere inconvenience, mere added
i . ]

cost, and even mere delay, by itself, does not meei the relevant standard. The statute states that the

!
Concerned Municipalities Reply Comments | ! .
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P
|

regulation must actually prohibit or have the effect ofLrohibiting entry. It must act as an actual or
‘I

effective bar to entry. Any other language only dilute!s this mtentionally rigorous standard.

| .
But even if a challenger has established that are1|gulation prohibits or has effect of prohibiting

i .
entry, it has not established a basis for a Commission intervention. In enacting Section 253,

¢

Congress sought to preserve the historical right of sta!:c and local governments to regulate for the

S
public health, safety and welfare. Congress thus crcat'ed and establishe(l two separate safe harbors

|

in Section 253. Subsection 253(b) provides that nothing in Section 257:
\ ,

.. shall affect the ability of a State to 1mpose ona eompeutm ly neutral basis and
cons1stent with Section 254, requirements necessary to preserve and advance
universal service, protect the public safety and Jwelfar‘ifs ensure the continued quality
of telecommunications services, and safeguarq the dghts of consumers.”

In Subsection 253(b), the emphasis is on state régu.lat:ory authority. Subsection 253(c) — which is

more appropriate to the present analysis — directs its ziittcntidn to the more particular issue of state
|

and local authority over the management of public rights of way. It provides:

“Nothing in this Section affects the authonty of a State or local government to
manage the public rights-of-way or to require fair and reasonable compensation from
telecommunications providers, on a competitively neutral and nondiscriminatory
basis, for use of public rights of way onl a nondiscrimin:tory basis, if the
compensation required is publicly disclosed by such: govemment

Concemed Municipalities recognize thatjthe Cme$sion’s apptoach (and that of the courts

|

as well) has generally been to consider first, whetber there has been a violation of Subsection 253(2)

and, if so, to then shift the burden of proof to the governmental entity to ¢stablish a safe harbor under
I 1

Subsection 253(b) or (c). See, e.g., Inthe Mattg of Pro;gggon of Competitive Networks in Local

Telecommunications Markets, et. al.,, Notice of Proposed Rulema.hng #ad Notice of Inquiry in WT
R ,
Docket 99-217, Released July 7, 1999, at p. 41, in 185, Ind'ced, Concerned Municipalities follow

Concerned Municipalitics Reply Commeants
February 14, 2001 CS 00-253, 254, 255 4
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that format in the analysis of parts IV and V bel;l'v:v. ﬁonethclcss, it would be equally appropriate,
from a logical perspective, to begin the analysié fvith Subsécﬁons 253(b) or (¢) because, if they
apply, there is no need to review the situation under Subsecuon 253(a). The analysis is moot. If
Subsection 253(b) or (c) apply (and the standards are met), Subsectlon 253(a) is irrelevant.?

. THE COMMISSION HAS NO JURISDICTION OVER MATTERS UNDER
SUBSECTION 253(c).

Some of the commentators also seem to révcal a mis@derstanding of the jurisdiction of the
Commission. Both the express language of the Act as well as its legislative history, make it clear
that the Commission has no jurisdiction over nght of way manageme: 1t issues under Subsection
253(c). Those issues are reserved to the local federal dlstnct courts.

The Petitions in this matter seek to have the.Comrmsswn exercise its preemptive powers over
certain local ordinances which require undergmundmg of cablc in certain geographic sections of the
communities. [n so doing, Petitioner (City ngnal) 1s v okmg Subsection 253(d), the section of the
Act that accords the Commission its power of preemptlon. By its express terms, however, that

section only permits the Commission to prccmp; any ]egmlanon and rcquirements “that viclates

’Regardless of which approach is taken, it 1s clear that certain of the Comments, such as those of
MEN, are clearly inappropriate. Rather than hmxt thexr comments to the facts of this case, they have
submitted comments that purport to air gricvances and wrongs allegedly experienced at other times and in
other places of the country. Such broader comments should have been filod in the Commission’s earlier
NOI on right of way matters. Notice of Proposed Rulema}ggg and Notice of Inquiry in WT Docket 99-217,
and Third Further Notice of Proposed Rulemakingin CC Dgg}get 96-98, I°CC 99-141, adoptcd Jupe 10,

1999, released July 7, 1999 (“Wireless/Right of Way Order”™). ‘To raise tiese issues now is to give such

commentators “two bites of the apple,” and 1mperm1ss1bly expand the scop: of this proceeding beyond that
which was intended.

Concerned Municipalities Reply Comments '-3
February 14, 2001 CS 00-253, 254, 255 P



02:14-01 17:53 FAX 616 338 7000 VARNUM RIDDERING 4013

{ I-
Al
!

Subsection (a) or (b)” of Section 253. Subsectx%n 253(d) conspzcuoa sly omits any reference to
1k

Subsection 253(a). k

i
.
b

The legislative history to Section 253 maié‘es it clear tﬁat this omission was intentional, The

l':‘ }
original Sen ate bill conferred comprehensive preempnve powers over prohibitions on entry. The

Senate, however, adopted (by vote on floor of the Senate) an amendent sponsored by Senator
'r‘-- !

Gorton (R-Wash) that limited the Commission’s prcempnve au'honty, and revised the language of
Section 253(d) to read as it presently does. Speakmg in support of his amendment, Senator Gorton

confirmed that the purpose of the a.mendment was to ensure preservatlon oflocal government control
over public rights of way: I

There is no preemption . . . for Subsectlonl(c) which is entitled ' Local Government
Authority,” and which preserves the locdl govemments contril over their public
rights of way. Itaccepts the proposmon from [Senators Feinstein and Kempthome]
that these local powers should be retameh locally, tbat any challenge to them take
place in the Federal District Court | in ‘that locallty and that the Federal
Communications Commission not be abl 'to preempt such actitms.

i |,
ity ok

141 Cong. Rec. S. 8213 (Daily Ed. June 13, 199SD (Rcmarks of Senatcir Gorton).

e

It 1s for this reason that any challenges to Ilocal management and regulation of rights of way
TH

are to be heard and decided in a local forunf an& ve"ﬂue, not from a distance in Washington D.C.
This was a deliberate policy decision on the parT’f Congress as Senator Gorton noted:
O

“Once again, the alternative proposal i retams not only the right of local

communities to deal with the rights of w[ay, but their nghl to m:et any challenge on

home ground in their local district courtsw" b

.
Id. at S. 8308 (Daily ed. June 14, 1995) (emphaJls added) Congress simply recognized that these
| ;;, i’

types of decisions are quintessentially local in nat[ure The resultmg lirigation reflects the wisdom

[
\
li
Ix
d
it

|
I
i
H
'
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| 2 I

that each right of way situation involves uhiqug y l(lacal circumstance:s and conditions, and that
R

G

therefore only local junsdiction would be appropfxate to adjuchcate these types of disputes.

In this situation, there can be no doubt but ﬂaat the regnlnnon City Signal is challenging, i.e.,
i 2 ’
requiring undergrounding of cable in ccrtamparts! fthe commumty and the relief it is requesting,

i.c., allowing “aenal” construction of lines in all thcse cities, involves the exercise of a very basic,
‘p *

fundamental right-of-way prerogative. It mvolvcé‘nothmg less than a determination of where in the

right-of-way a line is to be located. It1s difﬁcu L to thmk of any decision more inherent or more

i Commlsslon itself has acknowledged this fact,

having quoted with approval the portions ofthe lLéis'lative history which expressly include, as one

essential to right-of-way management. Indeed,

of the examples of permitted right of way manage;’nent “[r] cqmnng acompany to place its facilities

underground rather than overhead, consxstcnt 'dnth the rcqulrcmcm': impased on other utility

J

companies.” In re Classic Telephone, Inc., 11 FG‘C Rcd 13082 (FCC 1996), at Paragraph 39.

The challenged regulations fall squa'rclyi: w;fchm Subsectlon 253(c). The Commission

consequently has no jurisdiction under Subsécﬁonﬁiz?:Sj(c), and is therefore without authority to grant
N

il
|

the preemption requested in the Petitions.

IV. THERE IS NO PROHIBITION ON E!&TRY UNDER SECTION 253(a).

|'\
A, There is No Pro non onE 3 as a Result ajpistrative Delay.

’»

The Petitioner, as well as the number of ;hc commentators, have contended that Section

253(a) is implicated because Petitioner allcgedl}]z;scxpenmced soms delay in the processing of its

FF‘ |
i ! \

RS E i e e et T e

===
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application for a permit.® After asserting thata specified period of time has clapsed, for which these
g ,

commentators ascribe blame and liability to the qu;licipalitics,fthe commentators then conclude, ipso

¥

facto, that such delays constitute a prohibitiorjz on entry.’ In reaching this conclusion, these
commentators neglect to address a number of critical steps in the analysis.
|

First, in many cases, delays in the proces singof appliéations for permits are self imposed by

the applicant. Virtually every municipality can point to situations where .ipplicants may have timely

filed their application, but have failed to prowJe all of the required information or supporting

documentation. The courts have held that such thamgs asa descnptlon of the proposed geographic

area, the proposed construction schedule, a mip‘ of the proposed location of the applicant’s
o .| ‘

telecommunications system, and information rega;'fmg ownershlp of the spplicant and identification

of affiliates, are all appropriate and relevant mfoxmauon necessary to the management of rights of

way. See, ¢.g., New York, Inc. et. al. v. C1 7 of Whlte Plaing, Mew York, 2000 U.S. Dist.
LEXIS 18465 (December 21, 2000), at *25, cmn‘g Bell Soumv The City of Coral Spriggs, 42 F.

Supp. 2d. 1304, 1310 (8.D. Fla. 1999). An) alleggahon of “administrative delay” should only be
measuxed from when a/f required mformatlon is s pphed The onus for any incomplete application

E
ought to rest on the telecommunications prowd% qot on the city.
The Commission should be aware that oﬁjc‘nwhat providers claiin are “municipal delays™ in
i |
fact are caused by the providers. For examplc,f.’so‘me of Concerned Municipalities have bad the
|

experience of dealing with a provider who has hterally 1o idea of the jyeography of the area: The

“;: Co ’

*The allegation of “administrative delay™ shoLJd be kept« dlstmc’t froin the allegation of a prohibition
on entry based solely on the alleged added cost of undergroundmg the cable. This Subsection A addresses
the former while Subsection B of these Reply Comments below addresses the latter.

Concerned Municipalities Reply Comments ‘ 8
February 14, 2001 CS 00-253, 254, 255 8 .
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provider has the municipality (or streets within it) cc!o

miles away — and persists in this confusion. The

Eusqd with anothe: nrunicipality bundreds of

__‘H:_t_.\.'\

prow'dexfs in these instances have sometimes
| :

complained of delays - yet they are of their own njlainng. as the municipality explains to them, and

explains again, that the municipality is not located wpere they think it is, and that the highways they

claim are within the municipality are in fact locats

hundreds of miles away.

Related problems derive from what ‘mw c}iaritably be called “incomplete information”

supplied by a provider. One glaring example is ajgaﬁonal;provider who submitted a purported

“application” for a permit to build lines in the nghgs (l)f way Wthh had to include a map of the streets

to be used. The provider’s “map” was sketched on t]:;c _.back of a paper restaurant placemat, was not

o

1o scale and in several places had “conwﬁon%" il thé form of yellow sticky notes covering up and

changimg various parts of the map! Other parts o

the application were similarly deficient. The
1

provider had the gall to complain when the: mlm?mpahty threatcned to teject the application as

administratively incomplete (although it later rcﬁl&} w:th a prop er applicvation, which was granted)!

Other times the provider has not bqen a;vailablc when questions arise or it needs to be

|
{ 3
contacted. Municipalities have sometimes had tHe

+
]

otherwise unavailable for one to two weeks.

pjrdblem of key coruact people being absent or

i
(I
&

i

T | I
One frequent cause of the problems (and del'ays) wlich providers cause themselves result

from their use of national or regional lawyers or co

even though the lawyer/consultant has Iitﬂé kndw

t
I

ultants lto obtain local permits and approvals,

".[

lédgc of the projeci, geography of the area in
[i ,

ulw include:

question or state or local legal requirements.; Exam

Concemned Municipalities Reply Comments
February 14, 2001 CS 00-253, 254, 255 v 9

o
Q .




02.14-001 17:54 FAX 616 338 7000 VARNUM RIDDERING a017

l i

1

. Having no idea of municipal‘; bounda ies of the area in question, generally or in

|

rclation to the project, such thé:;t the mummpality that is approached for an approval

g gmm': P

-

has difficulty determining h;hetl*er a proposcd line in fact goes through the

Ty e

[
municipality. As one example, if a provxder wishes to build lines in or near
“' t

ao
municipal boundaries, a2 hne may be ité the municipa]ity ir'it will be on the north side

: i o imey s .
of a boundary line road, butin a d e:.rent mu‘nicipahty if it is on the south side. In
! i ‘

o=

P ;
other instances the provider has eith

ﬁ
that the proposed line does ‘not 3P

 its line:(or the mu:icipality) misplaced, such

car to go through the municipality, yet the

=

provider still insists on a loi:al l:nut - at least until the municipality spends

significant time doing work t1he gider should have done to try to get the line

correctly located on the map,fiso all :'ian agree whether or not it passes through the

municipality. g

n

i

] |
i i

. Using unqualified personncl,% whg:rc: often the respons:: to problems such as the

preceding is along the lines o} “I] umt work here. I was told to get a permit from a

list of municipalities for oxu}té’linc‘ ﬁ:om A to B” even though it is obvious to the
P i i

municipalities being approac?ed t:aéfthe hist is incorrec.
. Lacking a basic knowledge o&' state r‘ud local legal requirements; for example, vot

knowing such fundamentals 1as: 1h="; fact that under the laws of a given state,

telecommunications franchmgs are granted by cities (not counties), and that in

addition engineering pennitsixavého i&e obtamed from the state highway department

i

for lines to be built on state h*gh“JF. (and from local road commissions for county

F—— m-f- —

Concerned Municipalitics Reply Comments
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an law municipalitiss “are required to grant
telecommunications ptovidenta;perﬁ iisiim;x to cbnstruét inherights-of-way within 90
days of a request.™ In fact thc sfatute says that 2 mun: mpahty must “approve or
deny” an application for a pe;:;ﬁt;m 90 days MCLA 484, 2251(3)

. Where state law allows muni't:ip&? tm to charge providers for both the “fixed and

f
rovuier uses, argmng that they only have to pay the
J

“incremental” or variable portion wf such oosts
,* |

vadable” costs of streets the p

. Applying for franchises or pgrrnf nbw; wnth the intention of *“banking” them for

future use; i.e., where there is#no tent to actually build lines or provide service in

i‘

the immediate future. In thwc srtuatmns 1t is ofter difficult to get the specifics

on, when willrequired ins

be building the line, and the ch a : |

I
i

Even where there are true delays thaIJarc ﬂae result of administrtive mefﬁcwr*cy, there are

often other contemporancous factors at pla;y hick ‘ jwould have delayed the provider’s project

o wi :
B . gl : .
12 c,d;l o complete arrangements for financing, or had
. wf i g
. ir;| P e
RN

o _
‘r;{ihc construction, t:ere could be (and often are)

*Comments of Adelphia Business Solﬁﬁ ‘

Concerned Munijcipalities Reply Comments
February 14, 2001 CS 00-253, 254, 255
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“\

whether there was a contemporaneous dclay pn t
,\.

#j

RIDDERING

,\

art'of municipalitizs. Atternpts by providers

to put the entire blame on municipalities for’ admmlsn-atwe delays simply ignore the reality of

construction work, and the fact that at any g1

'\

l

ven

factors (completely apart from anything a cm' dog

,li,

1|1 R

pohﬂ in umc there could well be a multitude of
T
i

or falls to do) which would have the effect of

it
i
}
|

delaying the project. It is simply unfair and uiireahbm forprowdcrs to *pm” all of the problems and

f

challenges they face on “‘administrative ck:lay| ” i

1

In addition, many of the comments*'

ol
erroneous presumption that any processing tmge at
Municipalities submit that some processing ﬁ{*me i

pf thd]

H’|.“ : f‘:

iy
W i

he 3rt);N'iders seerned to be operating under the
‘) i ‘

all constitutes “adrministrative delay.” Concerned
\l J;‘ '

n rewewmg applicaticns is inevitable. Providers

ul’

have no right to expect or demand nnmedmtc‘kurdaro}und of thelr applications. The amount of time

required will, of course, depend somewhat OF! they
ke k

!

i
the degree of anticipated disruption of the pu

no attempt to factor in such considerations. i
l
i

time elapsed between when they submitted:

R dller,

W“

|51ze and compleuty of the proposed project, and
) !

blic &'lghts of way The industry commentators make

i
'H

they sunply asser! that a particular period of

thc Iapphcatwn and when it was approved, and then
it

'\4-‘

cons

ki
. } . ) L
immediately jump to the conclusion that 1tl‘

-

[CS an “unreasonable” bartier to entry. The

:i\. ‘

impression is that a municipality simply sat g

)

A
N

4
8

the municipality and the provider were in ﬁ'cqucnt

ppplifél‘:aﬁorjl. The reality is that (in all probability)

dlLlOigwdth one ano-er in an attempt to resolve
l “

! !

any number of complex issues raised by the: ,rOJcct Thls 1S certamly true in the City Signal cases,
| Hi
N
where much of the so-called “delay™ resulte: ;ﬁorﬂ (IT Lty Slgnal’s disagr: ement with the cities’ right
oo
sin

of way requirements. The fact is that a pfr)ce

|
appropriate. Indeed, if the speed with whwha&: ap

Concerncd Municipalities Reply Comments
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|
o

viability of a project (as some of the connneriihtors have suggcstod), then it would seem reasonable

T
; [
i i

to inquire as to whether the provider couid nléi t haye 1anu}!‘czpated potential delays, and submitted its
! ,

o\ . .
application earlier in the project cycle. The " int is t,hatf; at least some cl=lay is to be expected, and

A ;
that in many cases, the alleged adverse effects of delay cpuld have been minimized or avoided with

4 ‘
proper planning on the part of the provider. ‘.1 1o i
Speaking generally, there do not app | to ’be s1gr ificant problems regarding local approvals

for telecommunications facilities. This is sh by a suinplc comparison of the minuscule number

of complats and lawsuits by providers regardmg such matters when compared to the hundreds of

millions of miles of new telecommunications I nes;that have been installe.d by thousands of providers

in tens of thousands of municipalities natiom:l: ride jmgfecent yeéars.® Nor coes “delay” appear to have

been the real issue in the City Signal cases.; Wc&'céthaﬁ:tbe real problem, City Signal would have
ik R

requested an order from the Commission dirécting the ci_fics to complete their review process within

. S
a specified period of time. But that is not thC;"j‘e]iﬁfWhiC‘lI] City Signal se:2ks. Instead, it is requested

o

that the Commission issue an order pcnnit lng Clty Slgnal to install aerial lines, without any

’ i d
reference to a need for removal of adm1mau1 uve bottlenecks
lx

hat the r,eal rcason the providers have alleged
El
“unreasonable delays™ has nothing to do w1th a pglohibmon on entry. Rather, itis a thinly disguised

S E :

attempt to convert a Section 253(c) safe h#'boﬂ into 2 Secnon 253(t) matter, so as to invoke a

Concerned Municipalities subnut

o
A

Commission jurisdiction. Aspreviously indi ommission has a0 jurisdiction over Section

o Y 2
i‘
b -
-®
Q

-
|
é that if they can convince this Commission that

fi
t

I

i

il

*By way of example, there are over 30,000 locz

253(c) matters. Nevertheless, theprovidersnﬁ_“ajtlc la
1
|

|
»
|
unj;ts of governm«:nt nationwide.
i
|

E;__
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1 ]
there are substantial administrative delays, and that the reason for such delays are other than

legitimate right of way matfers, they can conyince this Commission to ¢xercise jurisdiction where

' i o L :
The ijtxanfxissidn should ot fall for this trap. To do

it would otherwise be clearly inappropriate.

so would completely denude Section 253(c) of a.nly efficacy, as providers could with relative

impunity always allege some element of ostéﬁsible “cjlélﬁy‘ ’ afxd force municipalities to defend their

ordinances and regulations before the Comrr%ission; Irather tha.n the locul federal district courts, as
! P

Congress had intended. If Subsection 253((4’ isto hs‘we any integrity at all, the Commission must

guard against attempts by providers to transfbﬁﬁ a d%spx&te into a Subsestion 253(b) matter simply

by masquerading under the all too convcnie& rubn'c:: 6f “‘mu:easonablc delay.”

One othermatter involving theissue o "‘dclay?’ bea:s briefmenticn. The Commission should

‘ ' 1
be aware that there are a number of “rogue providcrs’? who, often on the advice of overly aggressive
' i

b g e .
lawyers, know little and care less about state;and l_oc?] laws regarding lines in rights of way.® Itis
often these providers who cause the types 6f probllekns and delays described ebove, resulting in

Jjustifiable concerns at the local level and a mt}v'c:mc'n? to adopt local right of way laws or ordinances
! |

so that consequent problems are addressed, _:Such ofrdiﬁanccs will apply to multiple providers, so

they can be time consuming to prepare, partic ularly Hlecausc providers often make the contradictory

: by
argurnent that the ordinance should both (1) be ‘idem,tijcal for all providirs (level playing ficld), but

*It is often the same lawyers and provéders who like MFN in this proceeding, argue for the
Federalization of all right of way matters—they want ﬂus Commission to be the Federal Franchising
Authority and Federal Right of Way Managemen Authonty on telecommunications matters for all state and
local highways nationwide. As shown in the initjal Comments of Ccncerned Commuuities in this
proceeding, and infra, such Federalization of local right of way Tianagement matters is not permitted under

our Constitution and has been statutorily denied thi Commnsswn under Section 253 of the Communications
Act. D

14|
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; . ||
(2) be flexible (such that providcré can be exqused ﬁoln ’prowsmns which they contend should not
h
apply to them). i : .
S
Just as it is the bad apples who often Jead to cédes and requirements being imposed where

previously there were none (think of “slannlﬁng" as An example), it is in part the actions of such
rogue providers who complicate matters for agl pmirid:ezté's - their actions are part of the reason more

municipalities are adopting right of way ordinkances apbjfcablfe to all providers, often with attendant

delays while such ordinances are being adopted.

thie Relative Costs of Undergrounding

B.
and Aerial. |

The general comments filed by vatious ‘prdw'?idcrs* on the cost of undergrounding are

misleading, but in any event not relevant to these matters whlch relate: to the specific situation of

City Signal in the five locations in Cleveland | -ielghts and sumlar !ocah ons in Wickliffe and Pepper
S ,

Pike. A
. : g:;

The comments are misleading for thc five reasons set fonh next--(1) they understate the cost

of aerial construction, (2) overstate the cost o undergmundmg, (3) ignore low-cost undergrounding
alternatives, (4) ignore cost savings from uanergroundmg, and i 1gnore the far greater bandwidth
of the new providers’ fiber lines compared to the copper hnes of the incumbent.

First, as was pomted out in Concermed Mumapahtles ) anuary 20 Comments in this matter,

aerial construction is not always easy or lrbxpensxve as industry coimmentators suggest. New
. | & I

providers wishing to place their lines on po?s are tyﬁlcally requlred {v pay for the “make ready™

work necessary to make the poles ready to ag commoda‘te the installation of new lines. The amount

I“' 4 |
of “make ready”” work depends on such facttnrs as; the spemﬁc poles i question, their height, age,

:‘J

2
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i
ooy ,
condition, available free space, appliances pla%c’d ox:l' the:poles by oth:'cr providers, necessary guying,

[

separation requirements, code requirements aud méinmﬁng standa:cs:ls: The cost of make ready work

can vary from very little (for a pole which can: rcadf ly &comr&mdatéi a new line) to the increasingly
[ ) i .

more frequent situation where there is insufﬁ:ient Epaéé on the polé in question for a new line and

the utility company has to install a new, tallerj ;)olc, after whxch all exxstl,rug proV1ders have to switch

their lines and equipment to the new pole. ’Ihc oId p§1L: is then ren|10v: :d. It can easily cost many

hangc And often all the poles on the street must be

thousands of dollar per pole to make such a l
replaced. 'h

Such requirements to “change out” ‘shortcr pole fora taller one are increasingly frequent
. ' '[

| i

as more and more lines are placed on pobs and avallable spaoe iz “maxed out.” They are

particularly frequent at intersections wbere lan array of noxth south utility lines encounters and
vg B i I

crosses a comparable array of east-west lines, -with" the result that rx;uckx more (toughly double) the

' A
usable space is required on the poles located : the intei’éectio’rx, hen'ce increasing the likelihood that

te a new prowdcr And costs increase significantly to
l

poles will have to be replaced to accommo

the extent that there are street lights, utility transfomers cable telcvusw] power supplies, fiber optic

d 1

notes or other equipment (other than just hmas) attached to the pole‘ in question. As a result,

industry officials tell municipalities that the i[ost of ncw aenal hne,sL is o:ten in the range of $20,000
.'F 1' ¥ ‘ i

to $30,000 per mile—in any event far more than the ﬁgum thrown out by industry in this proceeding.

n ; 1

Second (and third), the industry c;mmcnts(yastly ovcrstatc the cost of placing lines
T R

underground, in part because they ignore lowf—costff alternatives. Injparticular, they ignore the well
= I Y i

k‘ , ‘ 1 : i

]! ’r . i
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B
known practice of “plowing” lines under?g'round, fv‘(lhich 'is routinely used for electric and

communications lines, and which is inexpen%ifze. |
They similarly ignore the new practicé::iln urbanareas of placing fiber lines in public sewers.”
{ i
As is apparent, sewers (storm and sanitary) a?e presen’tl, in virtually all urban areas where there are
telecommunications custorners, and are ofteri avaxl'ablg‘at low cost. Between plowing and sewers,
there are relatively inexpensive means for md;rgroundlng avanlablc in both central business district

,4

and more residential settings. Partially as ‘a resulti' mdustry officials quote cost ranges for

undergrounding to municipalities that often @verlap those of aerial construction, that is, the lower
range of undergrounding costs overlep the lugh end of aenal constructicn costs. Thus if the higher

i
end of aerial costs are in the order of $25,00Q to $30,000 per mlle, the low end of undergrounding

costs starts in the low to mid $20,000 per mflc }
J

Fourth, industry commenters totally lgnore the fmuch lower life cycle costs of underground
L J
construction.  Specifically, as the City oﬁ Rlchmond, Vu’gxma pomted out in its comments,

):u
underground lines are not subject to the ravages of weather wmtcr storms, lightning, falling trees,

over height trucks, firc and automobiles brmgmg down wility pole: to which aerial lines are

continually exposed.® To provide a few uaxﬁ!;ples wmds and ice routin¢ly destroy aerial lmes For

i i

example, in northern Vermontin 1999 an 1c&storm destroyed Jiterally every utility poleina scveral

i i
’See, e.g.~-Amy Larsen DeCarlo, This ther Optic) Il’lan ‘s All Wet - Sewers Are Tapped for Network
Rollout, Tele.com, February 5, 2001; Tim Lcmk WashmgtonD C., Considers Robot Cable Runners, The
Washington Times, February 7, 2001; Victor Bpstem, Omaha Neb. To give Maryland Firms Sewer Robot
a Chance to Lay Fiber Optics, Omaha World, OGtobcr 17 12000; Robot Lays Fibre-Optic Cable in Sewer

Systems, Tele-Service News, January 2001. b , il:

K

¥City of Richmond Comments, pp. 4-5. f, | J
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county ares. Similarly, hurricanes, tornados !m!;td stroné wind.é in coastal, central and southem U.S.
I

each year destroy tens of thousands of rrules of aenal hnes In each cise, underground lines are

largely unaffected. . : :
Throughout the U.S. cars and trucks mutmely down unllty lines — esther by hitting the pole
or by snagging the high-strength steel carrier 9_1' guy wire attached to the pole. Such carrier and guy

wires are required to have a tensile strengtho"f at least 6,000 to 9,000 pounds, with the result that

!

utility poles snap like matchsticks when a car pr truck‘”snagsthc wire.

And lightning strikes all of the U.S. When it travels down the steel carrier wire to which the
J

fiber wire is lashed, it can easily melt or hamln the non-conductwe fiber line.

By contrast, underground lines are re‘l,%tivcly immune from the preceding types of problems
1

Y

—which as a matter of business strategy and ﬁgrketmgjtclecommumcanons providers use as selling

. I? .
points to customers along the lines of “Our :Ii’lees are underground and thus more reliable than the

M

aerial lines of your current provider.”
‘h

Thus if there is a cost comparison to bﬁ made lt must be of the life-cycle cost of the specific

aerial versus underground line in question, not Just thc first cost. If first cost were all that mattered,

fiber lines would have paper maché around th'em and ﬂlmsy paper shcaths not the expensive plastic

coatings and sheaths they in fact have. Life cycle cost would take mto account the shorter expected

ﬂ
useful hfe of aerial lines and their higher m’axmenancc and repair costs. Such life cycle costs vary

with the municipality in question - parnculamtéy on such items as the nature, frequency and severity
s

Coucerned Municipalities Reply Comments
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of the destructive weather conditions described above, whether there ar trees adjacent to the right

of way® and the frequency with which utility poles suffer damage ﬁfom automobiles. ™

Fifth, a cost comparison of the incunj;bent‘s aerial copper iines versus the cost of a new
provider’s underground fiber line has to také into ‘accbunt the va‘st difference in bandwidth or
carrying capacity between the two. As is v!vcl] lméwn, a single fiber strand can easily carry
thousands or millions of times as fnuch dataas }Wisted pair copper, can czrry it miles further without
reamplification and can carry it without the ._dﬁstortion inherent in copp er or other electromagnetic

based forms of transmission. Comparing ﬁ.bm'mal dollar costs for lines without taking such

differences in perforraance into account is hke suggcsting that a 1988 Apple e computer is a better
value than a 2001 Pentium III model (or that a? 1949 Phllco 9"' black and white TV is a better value
than a new HDTYV set) — without noting the vasﬁt differences in performan ce between the two. Ifcost

without performance was the criteria, a.uplan:s would still be fabnc cgvered blplanesr

For the preceding reasons the generak comments filed by mdus(ry providers on the cost of

aenal versus underground construction are I‘nfi‘sleading and must bc disregarded.
. . : |

More important, the “general comn('l ents” of industry providers are just that — general

comments — and do not address the specific’ lines and costs at issxixe in this case. As Concerned

-
.
i
¢

: i

’Such trees or tree limbs can fall and ta]%e out lines or rub agamst them and cause damage. For
example, trees are less common in the West, Southwest and Great Plams than in the Northeast and Mid-
Atlantic states. . I
1 [?

'%Such accidents can vary significantly, i nllependmg on such matter s as the nature of the street in
question (artery, residential), overall traffic accident frequency, street w1dt!: the presence and frequency of

on-street parking (parked cars tend to protect unhfy poles ffom traffic) and how far utility poles are set back
from the traveled portion of the right of way. ' i

{
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Municipalities showed by the preceding pasé&Lcl and in their initial Comments, whether City Signal
R
faces any increase in initial installation cost, its amount, the availability of less-costly altematives

(such as routing lines around the five spcciﬁjﬁc ia.rc:as in Cleveland Heights where the City desires
[ ‘ ,

undergrounding) is highly fact specific. Thés;é arc facts which have not been provided - not even

a map of the area or a statement of how marty feet or miles of line are potentially involved.

Whether any mcrease in costs acts as a ‘y‘prohxbmon on entry” to City Signal is equally fact

specific—it is dependent in part on City Slgnalf’ sEoverall economics and business plan. For example,

undergrounding 100 yards of a 100 mile system 18 not a prohlbmon on entry. City Signal has

provided no information on these points. Antd ras the C1ty of Cleveland Heights pointed out 1n its

comments, one new provider has been able tq place its linesiunderground in the areas in question.

[ ‘
So the City’s undergrounding policy by .deﬁniﬁon:is rot a “prohibition on entry” by new

| i

C.  City Signal’s Agreement t Zlace Ig Lings Undergrnund In Other Locations
Belies Its Contention That Such a Requirement Is An Effective Prohibition To Entry.

telecommunications providers.

All of the foregoing analysis is uxmec;&ef,ary, of'course, if City Si gnal has — as an empirical,
b .
| v

factual matter — actually placed some of its lfnés under!ground (or agrezd to do so), If City Signal
has placed some of its hines underground, tth it has demonstratcd that the cost is evidently not

prohibitive, i.e., the project apparently remamsgecononucally viable evin with the undergrounding

. h

requirement. Even evidence of a provider’s ¢éreement (during the course of its negotiations with

the municipality) to comply with the muniéijﬁa’jlity"s réquirements is sufficient to demonstrate the
J R
i

absence of any real barnier to eutry. Severa‘l récent co"urt cascs undcr Hection 253 have expressly

rejected claims of a “prolubition on entry” or {he like in pm based on evi idence that the provider had
Concerned Municipalities Reply Comments ‘
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agreed to the restriction being challenged. Sei:lc, e.g., City of Dm@, supra, 16 F. Supp 2d. at 790-
791, City of White Plaips, supra, 2000 U.S. 'jDist. LEXIS at *47-48,

City Signal states in its Petitions in fthese cases that it is building an extensive fiber optic
network throughout *‘various municipalitié# in Nortﬁcast Ohio.”*! As set forth on the map of
Northeast Ohio attached to Concerned Muniéipalitics’ initial Comn;cnts in this matter, that tetritory
exiends (roughly) 100 miles east to west and a coxﬁparable dxstance north to south. Jt encompasses
all of the Cleveland, Akron and Youngstown Meu'opohtan Areas WhJCh have acombined population
of approximately 3.5 million. It is a certaintyl that City ‘Signa.ll has agreed to place its lines
underground at various places in this large alrca

A key factual point are the circumsta;;ces and tefms and mnﬂitio:ns on which City Signal has
agreed to place its lines elsewhere. Concem'fgd Mﬁnicipaliti&; beliévc that it is likely that, much as
in the White Plains and Degrborn cases, City'f §igna1‘s other ur%xdergr;)umiing arrangements will give
the lie to its “effectively prohibit service” clalim under Sectioﬁ 253, or to other material points of its

case under Section 253. Undergrounding is not a “prohiblt:on on eutr_v‘ *felsewhere City Signal has

voluntarily agreed to place its lines undcrground Unfortunatel ¥, the ext:nt to which City Signal has

done so is likely to remain unclear without ﬁ';rtherﬁscovcry. Asa }'csu]:*;, it may be desirable, if not

necessary, to undertake a contested case hcaqng inorder to consider and resolve these factual issues.

.
'l See, ¢.g. Cleveland Heights’ Petition, at Paragraph 2.
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Y. COMPETITIVE NEUTRALITY A‘ND NONDISCRIMINA TION

A, The Competitive Neutrw &nes Allow for A Rgsg)nhle_nmﬂndﬂ
these Circumstances.

ir
f

i |

Subsection (c¢) provides that noﬂﬁng‘in Section 253 shall eﬁmt “‘the authority of a State or

Jocal government to manage the public nghts of way;” provided f_fv.uch management is done on a
| ' !

; [
“competitively neutral and nondascnmmatory basis . . ." Some commentators have asserted that

this latter clause requires municipalities to guarantee a“level playmé field”” such that no distinctions

at all can be made between classes of prowders o !
|\
Such Comments are in error. A whole series of rcccnt' court decisions have made it

l

unequivocally clear that this is not the stamtory standard and is n'ot the meaning of “competitive

[

neutrality.” In City of White Plains. supra, for examplc TCG New York had challenged the City

of White Plains franchise ordinance on the: gtounds that sumlar frauc] dse requirements were not

made of the incumbent provader, Bell Atlanti‘c. TCG coritended thé'.t this disparity violated Section

253(c). The court, however, expressly rej ectod that contenuon statmg that “the City need not treat

l

Bell Atlantic and TCG 1dentlcally inorderto satlsfy Sechon 253(0) 2000 U.S. Dist. LEXIS 18465,

at *50. The Whlte Plains court went on to note thal Congress ha& considered, but then expheitly
*'\
rejected, a proposed “parity” provision whlch wo yuld have prohlbltcd distinctions between providers.

Id. at *S1 (referencing 141 Cong. Rec. H8427} (Aggust 4, §19?5). SJpc also AT&T Commuuications

S ! ! It N .
of the Southwest, Inc. v. City of Dallas, 8 F. Supp.'.’ld. 582, 594 (N .D. Tex 1998) (discussing the so-
wl
called Stupak Amendment, and affirming that the amendment clearly reflects Congress’ rejection

JI
of the “parity” concept). Even though the Whlte Plams Eranch1 seiwould impose disparate fees on
i i

TCG than on Bell Atlantic, the court was unvnllmg to ﬁnd the franchlsc to be noncompetitive or

Conceraed Municipalities Reply Comments P o i
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discriminatory, particularly when it consid
{

“compensation in kind” to the City in prcvious years. _g |at *54.55. The court then concluded:

Id. at *55-56 (emphasis added). i

(E.D. Mich. 1998). TCG there contended

1800 FAX 618 338 7000 VARNUY RIDDERING

J
o i

¥ ‘ |
iy ! i
| |‘ J

il
i

The Court finds this evidence is sufﬁment 1o sustain the City’s burden that the fees
charged to TCG and the fees paid by Bell Atlantxc are compelitively neutral and
nondiscriminatory. TCG offers no pqoof that the fee “‘charged” to Bell Atlantic, as
opposed to that which would be 1mpqsed on TCG, would have a noncompetitive or
dlscnmmatory effect. St ph( gsﬁgmdg that the fees being chargied were *“different”
or * >is ap i desmonstration that thc are_poncompetitive or
dx_scm ory in violation of § 253{;:) See_City or, 16 F. 2d. at 792
(“Nothing in the debate of the Stupak-Barton ameudment which became Section
253(c), indicates that it was mtended;o force loca) authorities to charge exactly the
same fees and rates, and, in fact, it exphcﬂly rejects that proposition.”); City of

Decarborn, 16 F. Supp. 2d. At 792 (“c‘ompcnnvcly neutral” and “nondiscriminatory™
is not the same as being identical) (cmng 141 Cong Rec. H8427).

f
§

Zoso

Tred that Bell Atlantic had provided other benefits

1!
I .
1
A similar conclusion was reached in'TCG DctrOlt v, C1 of De:zrbomn, 16 F. Supp. 2d. 785
Al

‘among other thmgs that >earbom’s intention not to
r

impose on Ameritech (the incumbent providcr) the same franchise obligations as it sought to impose

2

on TCG constituted impermissible dxscnmmanon As m White Plains, the court rejected that

argument, concluding:

16 F. Supp. 2d. at 792 (emphasis added).

{
|
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“TCG goes too far by equating the ty s answer that the requizements will not be
identical with a contention that it istunequal or dlscnmmator) TCG presents no
evidence to the Court that the City m&st impose exactly the sam: agreement on each
telecommunications provider withéut cons1deratxon of ecach provider’s size,
contemplated use of the right of wa.?g. spacc avallablc and the like. Moreover, the

e of t ire such strict cquality. All that is
requlred is that the compensahon soﬁ.lght be nond1scnmmatory and competitively
neutral.” 47 US.C. §253(c). ! ;

. 1 :
;.x ‘5
.ﬁ}l -
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i
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The issue of distinctions between an i&umbent bro;vidcr and a new provider was raised even

more recently in Cablevision of Boston, Inci v. Public Itimrov ement Commission of the City of

Boston, et. al., 38 F. Supp. 2d. 46 (D. Mass. Jl999) g:f’_d,‘184F 3d. 88 (1st Cir. 1999). The court

there upheld the right of the city to d1stmgulah between an incumbent provider, which already had

Coucerned Municipalitics Reply Comments Lo
February 14, 2001 CS 00-253, 254, 255 o

condut and was merely converting it to new uscs anda nc,w prowder that sought to install new and

additional conduzt. As the court put it:

Constructing new conduit requires’

d1gg1ng up | thc City strvets and attendant

disruption. Putﬁng new cable in exis

ng conduit or converting existing cable to new

uses does not require dlggmg up: st're et s, or dlsrupuon. Thus. itis not discdmination

for the conv

184 F. 3d. at 103 (emphasis added).

to which existi

ction of conduit that is new and
conduit can be put.

'

The law clearly recognizes the nght fof municipahﬁes to make reasonable distinctions

between providers — including distinctions bet

the circumstances warrant.
B.
Requiring new and rebuilt lines to
addresses serious health and safety problem

The Cities’ requirement is also competitivetyf

fween incumberit providers and new providers— where

hdc round is Reasonable.

]
I
|
]
|

c placcd underground mikes sense both because it

s, and because it lowers the cost of undergrounding.

5 N .

‘neutral and non-discriminatory. In fact, it is the new
.

providets who believe they would get a comppﬁtxw advar:atage by requizing the incumbent to place

amuch greater length of lines (than the CLE(
mcumbent incur this large cost now (thus gm

CLECs to use the extra space in the ncwly c1

i | . .
!s currently propose to build) underground, having the

ng the CLE("Ts a cost advantage) and then allowing the

mstructed condmt at a favorable rate,
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‘| i
|

At the outset, it should be noted that1 mumlc palmes—-or any government agency—commonly

state that a certain amount of an item is accep tablc but that mcreases will be harmful. Preventative

or ameliorative measures will thus apply only ito mcreases.
.
T
Examples occur in municipal zoning: {When an area is zoned or rezoned, often there are uscs

. i | " " .
that do not conform to the new zoning .thuircmcnts. Such “non-conforming uses” are

grandfathered. Over time, they come into c{)‘mpli]a;ice with the zoning requirements as the uses of

grandfathered propertics change and buildings ar?a built and replaced.

3l i L ; e .
The same is true with respect to many of the Commission’s rules. Often new requirements
i B
apply only to items built or actions taken aﬁer a c_crtam date. In these cases there is no immediate

I
| |
requirement to go back and bring existing mls tallaﬁons into compliance with the new requirements,

i ‘
although this will occur naturally over time. | .
[
Here, the Cities have made a detenninatibn that additional lines would be harmful to the
Cities, their residents and the public interest., -Mos't muriicipalities are aware of the extreme example

[

of excessive overhead lines reflected in grapl'lnic: picgtmeg of ovérhead line: on the streets of New York

U P ”
City a century ago. There were literally hundreds of lines in the air. To accommodate them utility

| i’ o
poles were unusually tall, with multiple crossblicks/crossarms on them 1 provide attachment points

i
running across the street to the customer bemg scrvcd Largc building,; with many customers led

to large numbers of such lateral lines. f

|~1' 3( |
i [ ‘
(. AR

Concerned Municipalities Reply Camments b
February 14, 2001 CS 00-253, 254, 255 126




Mgoiah 15:01 FAX 816 336 7000 VARNUY RIDDERING @033

L ‘
S |

Such large numbers of lines are not oit}}y a‘tcstﬁéticblly objectionable, they are also harmful

to residents busmesses and business develoji n!wnt As indicated in prior portions of these Reply

Comuments, overhead lines — especially the'g;'lft:re;az»‘;irég1 number of overjiead lines being proposed

|
M, Lot
these days as telecommunications, school syst:eFr'n qis‘tant leaming networks, cable systems and other
" cty‘ Ha‘z;a’rds' For example, the more lines, the lower

1

lines expand — pose very real problems and

they are on the pole, and the greater the ris] 1hat the llinq will sag too low'? and be snagged by &

q: 1
1

passing truck, snapping the pole and droppin ‘ a%tandh{z% wires into the streets. Falling poles, falling
wires and live wires in the streets and sidew; : cari Bt% serious safety hazards. It is for this reason
R

ound in/most central busmess districts as well as in

that utility lines area have been placed und +

J I
most residential developments built in reccmchcadcsl

o

And fallen lines disrupt both comm uattfonsa:nd business. Starzd otherwise, underground
> perceived as such by residents and businesses. It is
f \ : ; .

f tﬁelr ifroéressivc management of the public rights

lines are more reliable than aerial lines, and i
thus appropriate for municipalities, as a par
o ‘

of way, as well as to protect the public fafe ‘ancll welfare, to require that lines be placed
¥ e v

, [
underground. Here, Cleveland Heights l1a$iindi?a!ted{‘that its requirements are part of an overall
gl
effort by a city built in the first half of the?)“? JC{a;n.tl:n-y:to prevent the deterioration of its older
R T N
business areas and assure that they remain wtﬁl 11:1 the ffax;c of competition from the new suburban
% I A

business areas built in the late 20® and ca:l)f' b!l" Cenmry

r
3 |
4 | o
‘.'u'!f Pl
i
LN P
:[; Ch
L !
’

12 :! ;
] . §'§~ T ‘ . . .
Lines nmning across a street can sag too 1o ”": lt'orl a variety of reasons, including improper installation,
ice accumulations, drops or guy wires on thejoppasite side of the pole fiom the street giving way (such
that the pole tilts towards the street, lowering thejlines crossing the strest) and so on.

i
[ [T
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|
|
The comments of the new providers state that,

the only way to go about this is for cities to
A TR
require «/l lines in affected areas to be placed under'ground at the same time. In effect, the new

providers want a *‘one size fits all” Federal policﬁ oxigﬁtility line undergrounding, applicable from
. ool

Maine to California and Guam, and from the State of; Washington to Florida and Puerto Rico, and
. o

encompassing all lines that may be in the air— electnc', cable, telephone and other. The Commission

must resist such “Federalization” because the pro gf‘esﬁve approach taken by the three Cities not only
, R }
makes sense, it 1s competitively neutral and non—discf:ijiminatory and thus within the safe harbor of

Section 253 (c) of the Act.
The question the three Cities faced was howto -address undergrounding. In some

situations—such as where a downtown business ?diétriji::‘t is being extensively rehabilitated, or where
! N
: i L . .
utility lines will have to be replaced (such as due to a thoroughfare is being widened) — it may make
' Iy
S TR s . .
sense to have all utility lines placed underground at;ithe same time. Where it is appropriate, this

i

occurs.
In some situations, however, itis M ap'pr«j‘)px%te. There are good reasons why a City may
requifc (in essence) that only new or rcbuili:: lmcq mﬁa certain area be piaced underground. These
reasons include the following: i
: i
First, it costs less. [t costs less because it is lo%’k:s expensive to wait until a line is going to be
Pl

rebuilt and only then require that it be placed unde%rgtpund, as compare| 1o requiring old lines to be

placed underground now and then later inour tﬁe édcl:iﬁonal expense of teplacing the old lines with

new lines. Reducing the cost of compliance is an c;,l'}:vio.us public' weliare benefit. Indeed, as the

’ il
1l
i o

industry commenters acknowledge, the incﬁmbcl;lt g'ljowdcrs are facin; a massive rebuild as they
Col

-
o e
Concetned Municipalities Reply Comments Lo
February 14, 2001 CS 00-253, 254, 255 .2? i
. o



U2 14701 18:02 FAX 616 336 7000 VARNUM RIDDERING @o35

f i

scramble to replace their antiquated copper lines w1th fiber. See, ¢.g., Comments of Adelphia at
v

p- 26, 1. 34. It is thus only a question of time before cé,nstmct;on by the incumbent alone will result
I l’

in the undergrounding of its lines in the areas in queéh'on.
KE

o
Second, requiring only new and rebuilt ]inq# to be put underzround defers the expense
o ‘
involved. The cities are thus not being spendthrifis with the telecommurications providers” money,
HE

! .
but are allowing the providers to delay the cost of mdﬁfgoummg and spread it out over some years.
i ‘
Tinrd, requiring only new and rebuilt lines to l}J’Q put underground.lets market forces operate.
The lines that get placed underground first are thosize that héve the highest return (e.g-reach the

i
largest number of customers), are least expensive to iblacc underground. or both."

: Co ‘
Fourth, preventing the construction of additiofial lines which would make the problem worse
’ i

only makes sense.'® At the same time, mumcnpahu‘es like this Commission, are sensitive to the
costs that of new regulation — here the cost of undcrgroundmg and recoguize that a plausible case

can be made that if the municipality, its rcs1dcnts amg' businesses have lived with the existing lines

for many years, that they live with them for a few m’ore years until a rebuild or upgrade occurs—as

long as new aerial lines aren’t being built to make matters worse.

i?g

i
14

.

H
t

r

"*However, the new telecommunications prowdérs prefer regulaticn to market forces because (as

discussed below) they believe regulation gives them a co]mpetltwe advantage.

municipality lets one more wire be built overhead, how

ch addmonal wire has an impact. And if a
an it then keep out the next, and the next, and the

“Contrary to the suggestion of the prowders

next? Each new provider argues that the incremental 1mpact of its line is nil. If accepted, this argument
leads directly to no change from the current si tuatlon - an;d an increase in the problem trying to be addressed

and corrected.
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?
Municipalities thus can legmmatcly dctermr] = that appropriate management of their rights

{.
!'1

of way in some instances require lines to be placedtundergnound progressively, over a period of
years, as current lines are replaced and new lines are Lmlt As is apparent from the preceding, such

a policy is competitively neutral and non-dlscnmma.tory It is a distinction based on the time of

il
‘\‘

rebuilding or construction, regardless of who does 1! "Ttis also a dlsunc1 .on which of necessity will
; 11 :
impose large burdens on the incumbent prov:der,, hose hnes are scemingly ubiquitous. The

incuunbents have to build or replace millions of mth%of existing limes both to replace deteriorating

‘ S : .
and obsolete plant, to add new capacity, and to install new fiber plant to compete with the new

! lﬂl

providers. It is simply market forces and specifics of what hnes need replacing (or an upgrade in
capacity) which determine which lines the‘incdmbéht will bave to build/rebuild, and hence place

underground. o '“ ‘
i :

Thus, although the incumbent provider may not be having to place its lines underground in
the five areas of Cleveland Heights roday, 1tmay Wcl]ibc placmg lines uriderground clsewhere in the

'

City. Stated more generally, the appropriate compaflson (ate a minimux1) has to be city-wide, and

ST ‘ )
cover a several-year time-span, viz-the policy musﬁ'ﬁconsider the lines the incumbent has placed

L
underground in the City over a several-year time spaf) as conipared to thase placed underground by

I

rl‘

In fact, Concerned Municipalities bchcvé at the new providers are pushing for a policy

the new provider.

requiring all lines to be placed underground speclﬁgally because they think this will give them a
o ?;1
competitive advantage: Require the incumbenti,-whc!i‘has Jines everywhere, to incur the substantial

cost of putting existing lines underground. The.ncw I3 roviders don’t have this expense (or much of

i
e

|
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|
I
1l

{
Co
it), so forcing the incumbent to incur large coéts -j o thelr advantage. It is doubly to the new

provider’s advantage if (as municipal or other poh 1§s oﬁen requlre) e incumbent installs extra
conduit, which the new providers can thcn use at a ﬁ= {cuon of the cost incurred by the incumbent.
VL. CONCLUSION ?f ! ]

For the reasons set forth above, the tLree Peﬁtixzcins for bcclaratory Ruling in CS Dockets 00-

.‘P

253, 00-254 and 00-255 should be dlstmssed w1tho further action by the Commission.

‘ I3
I’i
L .

lf
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